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1 Introduction 
In this paper we look at the main litigation risks for companies and their boards of directors 
regarding environment, social and governance (ESG) matters in Switzerland (“ESG litigation 
risks”). 

We examine the legal situation under Swiss civil, criminal and administrative law, taking into 
account the current regulatory domestic and international environment, strategies adopted by 
litigants abroad, and international case law in ESG matters. We also propose possible 
defence strategies and measures of (litigation) risk prevention. 

2 ESG litigation 

2.1 What is ESG litigation? 
In its broadest sense, ESG litigation can be understood as the efforts of a variety of litigants, 
including governments and authorities, to align the business conduct of companies or states 
with current ESG1 objectives, as defined in the existing and emerging domestic and 
international legal and quasi-legal frameworks.2 

A characteristic feature of ESG litigation is the heterogeneous nature of the litigants. They 
include a variety of stakeholders such as shareholders, employees, consumers, local 
communities, international organisations, activists and NGOs, as well as governments acting 
through their various agencies. 

In terms of substantive scope, without being exhaustive, ESG litigation typically addresses 
the following problems and can broadly be grouped around the ESG categories: 

i. Environment: claims relating to environmental pollution,3 climate change4 and reporting of 
companies on their CO2 emissions5; 

ii. Social: claims in relation to infringements of human rights and labour rights in value 
chains6 and the complicity of companies with state actions that violate human rights7; 

iii. Governance: claims relating to corruption, money laundering and, more generally, 
corporate governance. 

The current public debate focuses heavily on lawsuits that address the “E” factor of ESG.8 
This can create the false impression that ESG litigation is a new phenomenon, with disputes 
on the “S” yet to come. In fact, those lawsuits against companies that we have come to call 
“ESG litigation” began a while ago with actions on the health impact of exposure to asbestos 
– a typical “S” claim.9 And, currently, leading cases on jurisdiction and related questions 
concern human rights – such as the right to bodily integrity and clean water, as well as 
labour rights.10 Given that litigation on corporate governance (shareholder litigation) or 
government enforcement on topics like corruption or money laundering are already 
happening, it is clearly important not to reduce ESG litigation to climate change litigation. 
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A further distinctive element of ESG litigation is the wide range of resolution mechanisms, 
from judicial state-based enforcement to non-judicial, quasi-judicial11 and company-specific 
grievance procedures. A salient example for the company-specific grievance mechanisms 
are the National Contact Points12 for the OECD Guidelines for Multinational Enterprises.13 In 
addition to these judicial, or judicial-like remedy mechanisms, companies will also be held to 
account for their ESG-related conduct in the court of public opinion.14  

2.2 A fragmented regulatory landscape 
ESG litigation arises in a fragmented landscape of established standards under private and 
public law, and a range of newly-emergent non-binding standards, guidelines and 
principles.15 The separation between hard and soft law is blurred, and the soft law 
guidelines, standards and codes of conduct continue to define the social, political and legal 
expectations of companies’ ESG conduct.16 In fact, companies themselves continue to align 
their international policies and codes of conduct with soft law instruments such as the UN 
Guiding Principles on Business and Human Rights (2011) or the UN Global Compact.17 

Lawmakers have been busy translating these non-binding principles into national and 
international legislation, investor protection and free trade agreements. Work on an 
internationally binding treaty on business and human rights is ongoing.18  

Within the “hard currency” legislation, we observe a shift from simple reporting and 
transparency obligations, relying on the comply or explain concept, to binding human rights 
due diligence obligations (hereinafter “HRDD obligations”). Lawmakers have introduced civil, 
administrative and criminal liability to police and sanction the violation of the new HRDD 
obligations.19  

In the past two years, Switzerland has adopted several ESG-related provisions in the Code 
of Obligations (“CO”) and the Criminal Code, as well as in the Environmental Protection Act. 
From 2023 onwards, some large Swiss companies must now publish an annual report on 
ESG concerns, including environmental matters; in particular, CO2 goals, social issues, 
employee-related issues, respect for human rights and combating corruption 
(art. 964a – c CO).20 Large companies must also implement a due diligence process in the 
areas of conflict minerals and child labour (art. 964j - l CO).21  

Swiss companies involved in the extraction of minerals, oil or natural gas, or in the 
harvesting of timber in primary forests, must publish an annual report on any payment of 
CHF 100,000 or more they have made to state bodies in any financial year (art.  964d – i 
CO).22  

In addition, first-time distributors (“Erstinverkehrbringer”) of timber or timber products on the 
Swiss market must now comply with ESG-related obligations (art. 35e – h Environmental 
Protection Act).23 
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2.3 Trends in ESG litigation against companies 

2.3.1 Situation outside Switzerland 

Companies in Europe, the US, Canada and Australia have been the target of ESG litigation 
brought by affected communities and people, activists and NGOs, as well as investors and 
public authorities. These companies are often the lead firms24 of large multinational 
enterprises25 with value chains26 that span the globe. 

ESG litigation against companies can broadly be classified into the following categories: 

i. Claims for damages against lead firms for harm resulting from the operations of 
subsidiaries, controlled companies or suppliers.27 

ii. Proceedings against companies in connection with climate change (“climate change 
litigation”).28 

iii. Claims by investors for damages arising from false and misleading statements and 
information.29 

iv. Injunction actions against lead firms under domestic unfair competition law to remove 
misleading or wrongful commercial statements.30 

v. Injunction actions and/or claims for damages for the violation of domestic human rights 
due diligence laws.31 

vi. Disputes relating to governance issues and government enforcement action. 

There are certain commonalities among these categories: 

First, in the majority of cases, the contentious matter relates to the operations of either 
subsidiaries and/or controlled companies abroad and, more recently, also from those of 
suppliers along the global value chain. 

Second, in most cases, lead firms are held liable in their capacity as human rights, labour 
rights and environmental standards-setting entities along their value chains and subsidiaries. 
Group-wide policies are defined in codes of conduct, health and  
safety policies, and sustainability reports. These documents have, for example, served as 
the basis to establish jurisdiction32 and responsibility (a duty of care)33. This role of lead firms 
as policy-setting entities is only set to increase in light of the consolidating regulatory 
environment. Domestic laws increasingly require lead firms to adopt and implement ESG 
policies along their value chain.34  

Third, there is a recent trend in ESG legislation towards an administrative remedy 
mechanism by establishing/determining a public authority to supervise the compliance of 
companies with the new law.35 This turn to the State is reflected in the many claims against 
public authorities to protect its residents from the effects of climate change.36  
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2.3.2 Situation in Switzerland 

Compared with our European neighbours, the US, Australia and Canada, Switzerland has so 
far only seen a few lawsuits for “E” and “S“ brought against Swiss companies in Swiss courts 
(Swiss companies have been sued in other countries on such matters37). To our knowledge, 
there are currently only two such lawsuits pending in Switzerland: one against Syngenta for 
the sale of its pesticide Polo to small-scale farmers in India38 and the other against Holcim 
for alleged climate change-related harms on the Indonesian island of Pari.39 In our view, the 
reasons for this lie primarily in a relatively new legislative environment and a notoriously 
litigation-adverse business environment, in spite of a context of increasing juridification of 
social and political conflicts.40 However, litigation relating to the “G”, e.g., prosecutions of 
companies in Switzerland for corruption or shareholder disputes, are not a recent 
phenomenon. 

Recent developments may change this picture in the near future. For civil claims, we expect 
that the legal arguments and bases probed in foreign ESG litigation cases will inspire and 
influence prospective litigants in Switzerland. And, on the government enforcement side, 
authorities will likely come under increased scrutiny to enforce relevant provisions with the 
same tenacity as their counterparts abroad. 

3 ESG litigation risks for companies under  
Swiss Law 
In this section, we map out some of the main ESG litigation risks for companies under Swiss 
law. 

We examine the legal situation under Swiss civil, criminal and administrative law, taking into 
account the above trends, the current domestic and international regulatory environment, 
strategies adopted by litigants abroad, and international case law in ESG matters. We also 
propose possible defence strategies and risk mitigation measures. 

ESG risks generally arise from what a company “says”, what it “does or does not”, and what 
it “says about what it does”. Consequently, our analysis will cover exposure of companies in 
any communications (including spoken and written communications) related to ESG matters 
(“ESG communications”) as well as actions or omissions relevant to ESG objectives (“ESG 
actions”). ESG communications may qualify as so-called greenwashing if they provide 
untrue, confusing and misleading information to investors and consumers about sustainable 
aspects of the company and its business or its products.41 
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3.1 Exposure to criminal liability 
Criminal liability mainly arises from wrongful and/or misleading ESG communications. 

3.1.1 Art. 325bis and 325ter Swiss Criminal Code (SCC) 

The Swiss legislator complemented the recently-adopted transparency and due diligence 
obligations (art. 964a CO et seq.; cf. Section 2.2) with new criminal provisions to ensure that 
the required reports are accurate. Under art. 325bis and 325ter SCC, the provision of false 
information in the reports, or failure to publish such reports, can incur a fine of up to CHF 
100,000.  

The fine targets members of the board of directors of the lead firm, as the new transparency 
and due diligence obligations stipulate consolidated reporting for group companies.  

3.1.2 Art. 152 SCC 

A more concerning consequence (and one often overlooked)42, is that members of senior 
management or the governing body of the company may be liable for false or incomplete 
ESG statements under art. 152 SCC, which protects the general public – as well as potential 
investors and business partners – from false statements about a commercial business. The 
aim of the provision is to prevent anyone from making investment decisions based on 
misleading or incomplete information.43  

Art. 152 SCC is designed to protect the public from false or incomplete44 statements of 
substantial significance made via public announcement or notice, or in reports or 
presentations to all company members, partners or co-operative members, or to the 
participants in any other commercial enterprise. A public announcement or notice is aimed at 
a larger group of specific or undefined persons.45 Notices or reports to company or 
co-operative members include annual and audit reports, as well as specific reports to the 
general assembly.  

The report on non-financial information requires the approval of the governing body 
responsible for approving the annual accounts (art. 964c para. 1 CO; cf. Section 2.2), which 
means it must be presented to the company members. The report must also be made 
publicly accessible for at least 10 years (art. 964c para. 2 no. 2 CO). A Swiss court may well 
qualify the non-financial information report as a public announcement, as well as a notice or 
report directed at a more limited number of addressees, under art. 152 SCC.46 

The report on compliance with due diligence obligations (based on art. 964l CO) does not 
have to be approved by the governing body of the company. This means the due diligence 
report may not qualify as an internal report under art. 152 SCC. However, senior 
management or the governing body must ensure that the report remains publicly accessible 
for at least 10 years (art. 964l para. 3 no. 2) and this could mean that the due diligence report 
represents a public announcement.  

As a rule, requirements for a criminal conviction are high. The information in the non-financial 
or due diligence report must be false (“unwahr”). Statements are false if they do not 
adequately represent the actual factual and legal situation.47 Incomplete statements are a 
particular example of false statements.48 Art. 152 SCC is only directed at false statements of 



10 / ESG litigation in Switzerland March 2023 

particular importance, such as when the addressee could be enticed to make a damaging 
investment based upon the information provided in the report. For ESG reports, this could be 
the case where responsible investors are looking for green and socially responsible 
investment opportunities.49  

This provides a standard of protection for investors that may also become relevant in civil 
liability litigation against the company under art. 722 CO (see Section 3.2.1.1), as well as 
against directors and any persons in charge of business management and liquidation under 
art. 754 CO (see Section 3.2.1.4).  

The company itself may also face criminal liability under art. 102 para. 1 SCC, if false ESG 
statements cannot be attributed to a specific natural person due to deficiencies in the 
organisational structure.50 Under art. 102 para. 1 SCC, the company may be fined up to CHF 
5 million. 

3.1.3 Art. 3 cum 23 Swiss Unfair Competition Act 

Misleading or deceptive statements on ESG aspects may also lead to criminal liability under 
the Swiss Unfair Competition Act (“UCA”).51 These may qualify as unfair competition 
practices under art. 3 para. 1 lit. b and i UCA.52 Art. 23 UCA criminalises the intentional 
conduct of unfair competition practices and imposes a custodial sentence not exceeding 
three years, or a monetary penalty (art. 23 UCA). 

Consumer protection organisations and public authorities are entitled to file a criminal 
complaint against infringers under the UCA (art. 23 para. 2 in conjunction with art. 10 para. 2 
lit. b and para. 3 UCA). An example of the latter can be seen in the criminal complaint by the 
Swiss State Secretariat for Economic Affairs (Seco) in connection with the Greensill matter.53  

3.2 Exposure to civil liability 
In recent international cases, courts have admitted civil liability based on a variety of 
grounds: the liability of directors and administrators,54 direct duty of care55 and vicarious 
liability.56 We set out below an initial analysis under Swiss law, taking into account typical 
arguments brought forward by claimants in these cases.57  

Civil liability may arise in connection with a variety of stakeholders. While ESG 
communications are primarily relevant for investors, ESG actions tend to affect a wider 
spectrum of actors. We will therefore distinguish between harm caused to investors and 
harm caused to other third parties. 

3.2.1 Harm caused to investors – liability for false or misleading statements in 
public ESG communications 

3.2.1.1 Art. 722 in conjunction with art. 41 CO 
Investors who have suffered losses as a result of wrong or misleading information about the 
business may have a damage claim against the company based on art. 722 CO.  
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Art. 722 CO provides that a company (legal person) is liable for any damage resulting from 
an unlawful act by a person with authority to represent the company or manage its business 
in his or her company function (art. 722 CO). Unlawful acts are acts within the meaning of 
the general Swiss tort law provision (art. 41 CO)58, which states that any person who 
unlawfully causes damage to another is obliged to provide compensation. Art. 41 CO is 
arguably the Swiss equivalent to the direct duty of care under foreign laws (tort in 
negligence). 

Investors generally suffer purely monetary damage. Therefore, liability requires the violation 
of a legal provision that is designed to protect against such damage (“Schutznorm”).59 The 
following provisions may serve as “Schutznormen” in the present context. 

According to one author, the new ESG-related duties of senior management or the governing 
body of a company stipulated in art. 964a et seq. CO may qualify as norms of protection 
(“Schutznormen”) and therefore form a basis for liability.60 Based on a systematic reasoning, 
a court could also conclude that art. 325bis and 325ter SSC (which sanction violations of the 
duties set forth in art. 964a et seq.) are “Schutznormen” as they follow art. 325 SSC, which 
puts the violation of the duties of proper bookkeeping under sanction and is mentioned by 
some authors as potential “Schutznorm”.61 

The unlawfulness of an action in relation to ESG communications may also arise under art. 
152 SSC. This provision protects the property interests of investors from unlawful 
interferences (cf. Section 3.1.2).  

As mentioned, misleading or deceptive ESG communications may qualify as unfair 
competition practices under art. 3 para. 1 lit.  b and i UCA (cf. Section 3.1.3). Unfair 
competition practices are unlawful (art. 2 UCA)62. Accordingly, art. 3 UCA may form a basis 
for liability. 

3.2.1.2 Art. 3 UCA 
Where misleading or deceptive ESG communications qualify as unfair competition practices 
under art. 3 para. 1 lit. b and i UCA (cf. para. Section 3.1.3), a company may face claims 
based on the UCA. Under the UCA, customers are entitled to sue infringers (art. 10 para. 1 
UCA). Remedies include injunctive relief 63, damages and disgorgement of profits.64 A 
customer within the meaning of art. 10 para. 1 UCA is every person who purchases goods or 
services.65 We believe that an investor may qualify as a “customer” in the sense of the UCA. 
So, in the case of misleading or deceptive ESG communications, an investor may have a 
claim against a company based on the UCA. 

3.2.1.3 Swiss Federal Act on Financial Services 
An additional liability risk for ESG communications could exist based on prospectus liability 
under the Federal Act on Financial Services (FinSA). In light of recent legislative 
developments, ESG-related matters must be considered as essential information about the 
business and/or relevant risks. In Switzerland, any person who makes a public offer for the 
acquisition of securities or who seeks the admission of securities to trading on a trading 
venue in accordance with Article 26 lit. a of the FinMIA, must first publish a prospectus (art. 
35 para. 1 FinSA). This must contain essential information on the business situation (art. 40 
para.  1 lit. a no. 3 FinSA) and the main prospects, risks and litigation (art. 40 para. 1 lit. a no. 
4 FinSA). The FinSA imposes civil liability on persons providing misleading information in the 
prospectus or similar communications66 (art. 69 FinSA).  
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3.2.1.4 Directors’ liability based on art. 754 or art. 41 CO 
Investors may bring claims not only against a company, but also against its directors and all 
persons engaged in the business management or liquidation of the company. If art. 964a et 
seq. CO qualify as “Schutznormen” for investors, art. 754 CO67 or art.  41 CO68 may form a 
basis for claims against directors. The other potential “Schutznormen” mentioned above (cf. 
Section 3.2.1.1) may provide a legal basis for claims against directors based on art. 41 CO. 

3.2.2 Harm caused to non-investors  

3.2.2.1 Art. 722 in conjunction with art. 41 CO 
Under Art. 722 CO, a company may also face civil liability for unlawful acts (within the 
meaning of art. 41 CO (cf. Section 3.2.1.1)) committed towards non-investors.69 Liability 
under art. 41 CO requires the violation of an absolutely protected right of the injured party70, 
or the violation of a “Schutznorm”.71 Where an absolutely protected right is violated because 
of inaction, liability requires the breach of a duty to act.72 

The recently-introduced due diligence obligations in conflict minerals and child labour 
stipulate a new duty to act (art. 964j-l CO): they entail a legal duty to ensure the personal 
safety of third parties that might be affected by the working conditions in value chains. A 
breach thereof may therefore lead to tortious liability.73  

A further basis for direct liability for tort in the realm of ESG litigation is found in the Product 
Liability Act. Manufacturers are liable for damages caused by defective products even if they 
are not at fault.74 The pending action against Syngenta (brought by Indian claimants for the 
sale of its pesticide Polo) is based on product liability.75 

3.2.2.2 Vicarious liability based on art. 55 CO 
In the ESG context, the concept of vicarious liability as stipulated in art. 55 CO, could also 
become relevant. This question arises in connection with the possible liability of a lead firm 
for a controlled entity.  

Art. 55 CO provides for the liability of principals for the damage caused by their employees or 
auxiliaries. Liability based on this provision generally requires that (i) a damage was 
proximately and unlawfully caused by an employee or auxiliary, (ii) while carrying out 
business on behalf of the principal, and (iii) a relationship of subordination exists between 
employee or auxiliary and the principal.76 

The Federal Supreme Court has not yet clarified whether legal persons may also be 
considered employers and auxiliaries in the meaning of art. 55 CO. According to some 
authors, the Federal Supreme Court commented on this issue only tentatively in an obiter 
dictum.77 In that decision, the court held that the integration of a company into a multinational 
enterprise does not in itself result in (“(…) n’entraîne pas à elle seule une responsabilité 
(…)”78), a potential liability under art. 55 CO. The reason being that, despite its integration 
into a multinational enterprise, a controlled company remains a separate and independent 
entity. Based on further remarks in this obiter dictum, some authors conclude that, to 
establish civil liability based on art. 55 CO, the Federal Supreme Court requires that the 
controlled company must be subordinated, receive instructions and act on behalf of the 
principal.79  
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While case law has not yet answered the question, legal scholars generally admit that 
vicarious liability of one company for another is per se possible. Some suggest that lead 
firms could be held responsible for the wrongful acts and omissions of controlled companies 
based on art. 55 CO, if they cannot show that they took all reasonable care to prevent the 
damage from occurring.80   

When the basic requirements for liability based on art. 55 CO are applied to the relationship 
between two companies, a lead firm is liable for the damage caused by another company if 
(i) the damage was proximately and unlawfully caused by the other company, (ii) while the 
other company was carrying out business on behalf of the lead firm, and (iii) the lead firm 
sufficiently controls the other company.  

However, art. 55 CO allows for the possibility of exoneration if the principal shows that it has 
taken all reasonable care in selecting (cura in eligendo), in supervising (cura in custodiendo) 
and in instructing (cura in instruendo) the subordinate person.  

These defences must be adapted to the factual realities of the multinational enterprise. The 
lead firm would need to show that it took all reasonable steps to ensure that a controlled 
company is equal to its task. In addition, the lead firm would need to show that it monitored 
the controlled company in such a way as to ensure the company’s compliance with ESG 
norms.81 In the “Schachtrahmen” case, the Federal Supreme Court set a high bar for the 
proof of exoneration.82 The principal firm must show that it organised its business (“Betrieb”) 
impeccably (“einwandfrei”).83 In our opinion, applied to the multinational enterprise, this 
would mean that a transnational production network should be organised in a way that 
ensures compliance with relevant ESG norms at every point in the value chain. This is far 
reaching, as it requires an active involvement, and possibly an intervention of the lead firm, 
in the operations of its controlled companies.  

This in turn would, arguably, increase the level of control between the lead firm and the 
involved companies, as well as the knowledge of local ESG matters. Such increased control 
amplifies the risk of a firm’s direct liability in the sense of art. 41 CO, as the lead firm may be 
regarded as factual director of the controlled company. In these circumstances, unlawful 
actions of the lead firm’s directors, acting as factual directors of the controlled company, 
could give rise to the lead firm’s liability based on art. 722 and 754 CO.84 

3.2.2.3 Art. 3 UCA 
To the extent ESG communications qualify as unfair competition practices, a company may 
face lawsuits from competitors, as well as consumer protection organisations and public 
authorities (cf. art. 9 and art. 10 para. 2 lit. b and para. 3 UCA). Consumer protection 
organisations and public authorities can seek injunctive relief 85 only, while competitors may 
also seek damages or disgorgement of profits (art. 9 and art. 10 para 2 lit. b in conjunction 
with art. 9 para. 1 and 2 UCA).86  
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3.2.2.4 Art. 28/28a Swiss Civil Code (CC) 
Damages for harm caused by climate change are increasingly pleaded with reference to 
personality rights. We observe a turn towards future-oriented remedies such as applications 
to refrain from manufacturing certain products or to reduce the emission of greenhouse 
gases (as opposed to backward-looking claims for damages).87  

In Switzerland, the first climate change lawsuit was recently initiated by Indonesian claimants 
from Pari Island against the Swiss cement company Holcim.88 Their claim seems to be 
based on the infringement of personality rights under art. 28/28a of the CC. Accordingly, the 
claimants asked the court to order Holcim to cut CO2 emissions by 43 per cent by 2030, 
compared with 2019 figures, to contribute towards adaptation measures on Pari Island and 
to provide proportional compensation for the climate-related damage they have suffered 
there.89  

It remains to be seen how Swiss courts will rule in such cases. 

3.2.2.5 Directors’ liability based on art. 754 or art. 41 CO 
A company’s directors may be held personally liable for violations of the duty to act, set forth 
in art. 964j-l CO, based on art. 754 CO. They may also be personally liable for harm caused 
in violation of the UCA or art. 28 CC based on art. 41 CO. 

3.2.3 International private law as a challenge (and defence) 

3.2.3.1 Jurisdiction  
As the vast majority of ESG litigation entails an international element, the first hurdle to clear 
is that of determining jurisdiction.  

The PILA90 and Lugano Convention91 establish jurisdiction for liability claims against 
companies that have their statutory seat in Switzerland (PILA and Lugano Convention) and 
central administration or principal place of business in Switzerland (only Lugano Convention) 
(art. 129 PILA and art. 2 para. 1 in connection with art. 60 para. 1 Lugano Convention). 
Accordingly, if the action is brought directly against the Swiss lead firm or parent company, a 
Swiss court could well assume jurisdiction for ESG liability claims brought by foreign 
defendants for extraterritorial harm.  

3.2.3.2 Applicable law 
In a second step, the court determines the applicable law under art. 132 et seq. PILA.92 The 
PILA sets forth rules for liability claims in general and special rules for certain types of liability 
claims. 

a) General rules 

The PILA sets out a cascade order according to which the applicable law is, in the absence 
of a choice of law (made after the damaging event; art. 132 PILA) or pre-existing legal 
relationship (art. 133 para. 3 PILA), determined by the law of the place in which both parties 
have their habitual residence (art. 133 para. 1 PILA). In the absence of a common habitual 
residence, the claims are governed by the law of the state in which the tort manifested (i.e. 
where the protected right was violated), if such manifestation in this place was foreseeable 
(art. 133 para. 2 PILA).93 The law of the state in which the tort was committed is only 
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applicable if the place where the tort would manifest had not been foreseeable (art. 133 para. 
2 PILA).  

Based on the above-stated cascade, Swiss law is only the applicable law if it had not been 
foreseeable94 that the tort would manifest in the state in which the damage occurred.95  

The situations under which Swiss lead firms might incur civil liability include either an own 
and direct act and omission on the part of the Swiss company (in the meaning of art. 41 CO) 
or a failure to ensure that a controlled company acts according to national and international 
ESG standards (in the meaning of art. 55 CO). In these situations, the territorial location of 
the impact of the acts and omissions of a lead firm and/or a controlled entity is not random, 
but would arguably be foreseeable.96 Hence, the applicable law to the claims would be the 
foreign law.97 However, a court would need to examine on a case-by-case basis whether, in 
a given instance, it was objectively foreseeable that the tort would manifest in that particular 
country.98 In any case, the active involvement and control by a lead firm of the operations of 
companies under its control influences the determination of the applicable law under the 
cascade order of art. 133 PILA. The more involvement and control, the more likely it is that 
the location of the place in which a tort manifests was foreseeable. This foreseeability of the 
territoriality of a tort leads to the applicability of the law of the place where the tort manifested 
(art. 133 para. 2 PILA). With increasing due diligence requirements imposed on companies, 
this result may become inevitable. 

A separate connecting factor to apply Swiss law is found in art. 15 and art. 17 PILA. Art. 15 
PILA ensures that the law with the closest connection to the dispute applies. Art. 17 PILA 
contains an ordre public provision to safeguard Swiss public policy.  

b) Product liability claims 

In the case of product liability actions (further discussed in Section 3.2.2.1), the claimants 
may choose as the applicable law either the law of the state in which the defendant is 
established or the law of the state in which the product was acquired, unless the defendant 
proves that the product was introduced in the market of that state without its consent (art. 
135 PILA).99 Accordingly, for claims against a Swiss company, the injured party can choose 
Swiss law. 

c) Unfair competition practices 

Claims based on unfair competition are governed by the law of the state in whose market the 
unfair practice has its effect (art.  136 para. 1 PILA). Market within the meaning of art. 136 
para. 1 PILA is the place where a competitor addresses the potential purchasers, which may 
lead to the application of more than one law.100 ESG communications by a company with its 
statutory seat in Switzerland must therefore, in our opinion, comply with the UCA to the 
extent they address the Swiss market.  

3.3 Exposure to administrative and regulatory action  

3.3.1 In the financial sector 

Regulatory action in Switzerland has recently focused on greenwashing in the area of 
financial products.101 One of FINMA’s strategic goals for 2021 to 2024 is the sustainable  



16 / ESG litigation in Switzerland March 2023 

development of the Swiss financial market.102 For investment funds, FINMA pays particular 
attention to the sustainability information provided when approving and supervising a Swiss 
collective investment scheme (in the meaning of Art. 1 et seq. and art. 102 Collective 
Investment Schemes Act (CISA); art. 35a Collective Investment Schemes Ordinance (CISO); 
Financial Services Ordinance (FinSo) Annex 6).103 It also checks the adequacy of the 
organisational structure of institutions that manage sustainability-related collective 
investment regimes (in the meaning of art. 7 Financial Institutions Act (FinIA)).104  

In 2021 FINMA has also revised the circulars to banks and insurance companies regarding 
disclosure of certain (financial) information.105 Banks in supervisory categories 1 and 2, and 
insurance companies in supervisory category 2 (as well as insurance group of companies 
which include insurance companies in supervisory category 2) must annually disclose 
information regarding the management of climate-related financial risks.106 

In the case of violation of supervisory provisions, FINMA will require that the proper situation 
be restored and may, in case of a serious violation, revoke the licence or withdraw its 
recognition (cf. art. 30, 31, and 37 Financial Market Supervision Act (FINMASA).  FINMA’s 
circulars are part of the supervisory provisions to the extent they are within the scope of the 
applicable statutory provisions.107 

Furthermore, the Swiss Bankers Association has recently adopted guidelines (in force since 
1 January 2023) whose purpose is to define a uniform minimum standard within the industry 
for the consideration of ESG-preferences and -risks in investment advice (portfolio-based 
and transaction-based) and portfolio management.108 Similarly, the Asset Management 
Association Switzerland has adopted rules which are intended to ensure quality in the 
management and positioning of sustainability-related collective assets, as well as 
transparency within the Swiss asset management industry (coming into force on 30 
September 2023).109 While both sets of rules are not (yet) part of the self-regulation 
recognised or approved by FINMA pursuant to Art. 7 para. 3 FINMASA110, it seems likely 
that FINMA will consider them when assessing compliance with applicable supervisory 
provisions, including in particular the Financial Services Act (FinSA). 

3.3.2 Listed companies 

Listed companies (“Issuers”) are under an obligation to comply with the regulations of the 
relevant exchange, in the case of the SIX Exchange the SIX Listing Rules dated 15 July 
2022 (“LR”) and directives issued by the regulatory board of SIX Exchange Regulation AG 
(“SER”). As a condition for maintaining listing the LR require periodic111 and ad-hoc reporting 
of certain information. Under the latter obligation, Issuers must disclose price-sensitive facts 
which have arisen in their sphere of activity (so-called ad hoc publicity; Art. 53 LR). Price-
sensitive facts are facts whose disclosure can trigger a significant change in market prices 
(Art. 53 para. 1 LR). A price change is significant if it is considerably greater than the usual 
price fluctuations (Art. 53 para. 1 LR).112 The Issuers must provide notification as soon as 
they become aware of the main points of the price-sensitive fact (Art. 53 para. 2 LR). Facts 
related to ESG matters may well be price-sensitive facts and trigger respective reporting 
obligations.113 

Intentional or negligent non-compliance with the reporting requirements, including the 
publication of false or misleading information114, constitutes a breach of the LR or their 
implementing provisions and may be sanctioned by SER (Art. 60 LR). Potential sanctions 
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include fines of up to CHF 1 million in cases of negligence and up to CHF 10 million in cases 
of wrongful intent (Art. 61 para. 1 LR). 

3.3.3 Swiss Commission for Fair Practices 

ESG communications may also come under scrutiny by the Swiss Commission for Fair 
Market Practices (“Schweizerische Lauterkeitskommission”), which provides for a 
quasi-judicial complaints procedure to investigate claims regarding misleading and untrue 
commercial statements and advertisements.115 Recently, for example, the coalition for 
business responsibilities submitted a complaint against Glencore’s climate change 
campaign.116  

3.4 Exposure to quasi-judicial procedures – the example of the 
OECD National Contact Point  
According to our broad definition of ESG litigation (see Section 2.1), there is an additional 
risk from the resolution mechanism foreseen by the OECD Guidelines for Multinational 
Enterprises (the “Guidelines”).117 

Governments (like Switzerland) that adhere to the Guidelines must set up a National Contact 
Point (NCP) to further their implementation.118 Part of their mandate consists in providing a 
grievance mechanism to resolve disputes (called “specific instances”) that have arisen from 
a lack of compliance with the Guidelines.119 As of 2020, the OECD reports that NCPs had 
received more than 575 specific instances.120 

The Swiss NCP sits with the State Secretariat for Economic Affairs (SECO) at the 
International Investment and Multinational Enterprises unit (Ordinance on the Organisation of 
the National Contact Point for the OECD Guidelines for Multinational Enterprises and on its 
Advisory Board, NCPO-OECD).121  

Any individual person or groups can raise specific instances regarding the possible violation 
of the OECD Guidelines (art. 3 para. I NCPO-OECD). As regards the procedure for dealing 
with submissions that raise specific instances, the Ordinance refers to the Procedural 
Guidance of the OECD Guidelines and instructions issued by the Swiss NCP122 based 
thereon (art. 4 para. I NCPO-OECD). In addition, Art. 4 para. II NCPO-OECD specifies that, 
where a specific instance is submitted, the NCP will set up an ad hoc working group within 
the Federal Administration to deal with it. The respective working groups include 
representatives from the offices of the Federal Administration that are affected by the specific 
instance. 

Specific instances procedures before the Swiss NCP follow a five-step process described in 
the Swiss NCP’s Information on the Specific Instances Procedure (“NCP Information”)123:  

Step 1, Confirmation and Information: This includes the receipt of the submission, notification 
of the responding party and convening the ad hoc working group.124  

Step 2, Initial Assessment: the Swiss NCP makes an initial assessment of the matter in 
accordance with the OECD Guidelines. Once the initial assessment phase has been 
completed, the NCP provides a written report, which is published on the NCP’s website, 
stating whether or not the specific instance will be pursued.125 
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Step 3, Providing a platform for dialogue to the parties: When the NCP decides to pursue a 
specific instance, it offers its help in finding a solution to the parties involved. If the parties 
accept this offer, the NCP initiates an informal conciliation procedure that may be led by the 
NCP itself, or an external mediator.126 

Step 4, Conclusion of the procedure: If the parties reach an agreement and find a solution to 
the dispute, or a further means of resolving the dispute, or if no agreement is reached, or one 
of the parties is not willing to participate in the proceedings, the NCP publishes a final 
statement.127 

Step 5, Feedback to the NCP: On conclusion of the proceedings, the NCP provides the 
parties with a questionnaire, to provide the NCP with feedback on the proceedings.128  

In a recent instance, the Swiss company contested the jurisdiction of the Swiss NCP to hear 
the claim, as the contentious issues arose with regard to a project in the US (which was 
governed by US law). The company argued that the instance raised should be handled by 
the US NCP. However, in its initial assessment, the Swiss NCP accepted the specific 
instance, because the main issues submitted concerned the coherence between the internal 
policies of the Swiss company and international standards. For the discussion of such 
policies, the Swiss NCP considered itself competent.129 This demonstrates that a Swiss 
company may have to face a procedure before the Swiss NCP, with the corresponding 
possible reputational damage, even if an activity in a foreign country is concerned and 
foreign law applies. 

Currently, the Swiss NCP is handling one case.130 It was brought by the NGO Global Legal 
Action Network against Glencore. Concluded cases include specific instances brought 
against the following Swiss companies: International Olympic Committee, UBS, Syngenta, 
BKW Energie AG, LafargeHolcim, Phamakina SA, International Ice Hockey Federation, 
RSPO, Credit Suisse, Holcim Indonesien, WWF International Kamerun, FIFA, SGS Mali, 
Holcim Indien, Mopani Glencore Zambia, Paul Reinhart AG Uzbekistan, Louis Dreyfus 
Commodities Suisse SA Uzbekistan, ECOM Uzbekistan, Nestlé Indonesien, Triumph 
Thailand/Philippinen, Nestlé Russia, and El Cerrejon Kolumbien. 

4 Possible defence strategies and measures of 
litigation risk prevention 

4.1 ESG litigation risks as a realistic threat 
The ESG litigation risks addressed in this paper materialise in (reputational) damage and 
legal sanctions following corporate acts and omissions, including communication on ESG 
matters. However, with few exceptions, they do not originate from newly-introduced ESG 
legislation. Rather, it is the new disclosure regimes and due diligence obligations introduced 
by ESG legislation that give a new meaning to pre-existing legal remedies. 

These findings also dispel two common misbeliefs in connection with the regulations 
introduced with the counterproposal to the Responsible Business Initiative131: that  
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breaching the new reporting / due diligence obligations may only lead to a fine (quite the 
opposite – miscommunication may lead to more severe sanctions); and that the risk of group 
liability (Konzernhaftung) is off the table (whereas, under the existing rules, companies are 
still facing these liability risks). And the risk that such claims could be brought under foreign 
law is now even greater. 

As a result, the ESG litigation risks discussed above must be considered as a realistic threat, 
warranting appropriate responses. So – how can companies effectively mitigate their 
exposure to ESG litigation risks and develop adequate defence strategies? The answer can 
only be a nuanced one, as it will inevitably be a function of the individual risks inherent in a 
particular business. Yet, some principles universally apply, as outlined below. 

4.2 Proper governance is the best defence strategy 
The starting point is to properly map the ESG litigation risk landscape. To succeed, a 
company must be able to consolidate all relevant information, embracing the newly-created 
disclosure and due diligence obligations and properly embedding them into a reporting 
architecture. The key is to avoid silos, where information is not passed on. ESG must be 
addressed across all business lines, including structure, processes, and allocation of 
decision-making powers within a corporation. 

But proper reporting structures mean nothing without adequate response – including 
constant supervision, instruction and selection. We have seen that failure to adequately react 
to possible findings in connection with human rights due diligence may prevent a company 
from exonerating itself of vicarious liability. It is, therefore, important that any material 
information be correctly processed, shared and addressed. This is all the more important in 
connection with possible criminal offences. Since most of the relevant criminal offences can 
be committed in wilful blindness, the company leadership must ensure that any ESG 
communications are based on proper information gathering and a proper assessment of the 
information available. Here again, acting in silos can have a detrimental effect (and may, in 
certain circumstances, also be qualified as organisational dysfunction, triggering criminal 
liability of the company itself).  

While corporate governance is important in achieving ESG goals, an effective ESG-oriented 
governance system can also serve as exonerating evidence. A well-functioning internal risk 
management and control system can contribute to discharge the corporation from both 
criminal and civil liability. All this requires that ESG matters become an inherent part of a 
company’s strategy, including culture, risk management, and operational control 
arrangements such as data governance or third-party management. It also entails softer 
factors, such as the corporate culture and values among employees. Ultimately, only the 
board will be able to impose the required changes, making it the only credible guardian of 
ESG litigation risks. In other words, it is the “G” in ESG that acts as the best risk mitigant. In 
this context, we advise caution on the recommendation of Art. 23 para. 5 of the SCBP that 
the audit committee should discuss the reporting on non-financial matters. To prevent the 
silo effects described above, we recommend making use of the possibility afforded in art. 21 
para. 1 SCBP and create a more specialised sustainability committee for this task, or 
arguably even an ESG committee. 
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However, as we have seen, a good corporate governance with appropriate internal policies 
and guidelines may, paradoxically, also increase ESG risks. In particular, the Swiss lead firm 
or parent company must be able to demonstrate that it took all reasonable care in appointing, 
instructing and supervising the subordinate company (subsidiary or supplier firm). Only such 
a due care defence will exonerate a Swiss company from vicarious liability claims, or any 
other claims under Swiss law. It should be noted and taken into consideration that such a 
due care defence does not exist under other laws, in particular under common law.132 Swiss 
companies with a presence in such countries are therefore all the more exposed.  

Thus, only “on the ground” implementation of a good corporate governance system can act 
as an effective defence against ESG-related claims brought under the various legal bases 
outlined in this paper.  

Taking all reasonable care to appoint, instruct and supervise any firm integrated into the 
global production network or enterprise of a Swiss company means that the Swiss company 
must make sure that those firms comply with domestic and international ESG standards. In 
the end, the credibility of any defence to ESG litigation will, first and foremost, depend on the 
acts and omissions of the firms that operate in local societies – and only secondarily on the 
corporate governance system, ESG policies and codes of conduct in place at the Swiss lead 
company. 
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