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Modernising the energy charter
treaty — what is the Swiss position

While many EU countries have decided to leave the Energy Charter Treaty —
citing incompatibility with green energy goals — Switzerland is maintaining a
wait-and-see approach, mindful of its potential impact on Swiss energy
companies and investment funds.

Denmark is the latest country to announce its withdrawal from the Energy
Charter Treaty (“ECT") following a spate of similar announcements from other
EU member states last year — although only France, Germany and Poland
have formally triggered the withdrawal process.

In the face of this apparent EU exodus, the Head of International Affairs of the
Swiss Federal Office of Energy (SFOE) stated that Switzerland would not
follow EU Member States in their exit from the ECT.1 However, Switzerland
has yet to adopt a final decision; this may depend, to some extent, on the EU’s
final position, but the protection of Swiss investors abroad (particularly those in
the energy sector) is also an important consideration.

1 THE TUG OF WAR OVER THE ECT

The ECT modernisation process began in 2017, largely as a result of the EU
trying to align the treaty with the Paris Agreement. Despite initial reluctance
from some non-EU Contracting Parties (who didn’t see the need for reform) an
Agreement in Principle on modernisation was reached on 24 June 2022 —
following 15 rounds of negotiations.

This is one of the most progressive treaty reform efforts to date, with the
Agreement in Principle including:

e a provision on the right to regulate (including climate change mitigation and
adaptation);

e more limited definitions of “investor” and “investment”;
e a mechanism for early dismissal of frivolous claims; and

e more limited standards of treatment, including a list of factors to be
considered when assessing indirect expropriation claims.2

The most novel addition to the ECT is an optional fossil fuel carve-out:
Contracting Parties can decide to exclude fossil fuel investments made after
August 2023 from protection under the treaty, and to protect existing fossil fuel
investments for ten years only from the entry into force of the modernised
treaty.

The Agreement in Principle was due to be adopted at the Energy Charter
Conference in November 2022, but a few weeks before the vote several EU
member states announced their intention to withdraw from the ECT
altogether,3 arguing that the modernised ECT would limit their ability to adopt
measures to combat climate change. Others have since followed suit, with
Denmark announcing its withdrawal on 13 April 2023.4
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As a result of these statements and a resolution from the European Parliament,
5 the vote on the modernised treaty had to be postponed.

The European Commission (“Commission”) has since issued a “nonpaper”
setting out the three options available to EU member states:

(1) a co-ordinated withdrawal by the EU and its member states;

(2) a withdrawal by the EU, but allowing some member states to remain
Contracting Parties to the modernised ECT; or

(3) the adoption of the modernised ECT, followed by a co-ordinated
withdrawal.8

Withdrawal from the ECT would inevitably trigger the 20-year sunset clause’ —
a fact recognised by the Commission and seen in the case of Italy (which
withdrew in 2016). This has also been acknowledged by the Energy Charter
Secretariat.8

The vote on the modernised ECT was initially postponed until April 2023,9 but
no date has yet been confirmed. And, while Denmark has recently confirmed
its intention to withdraw, many other member states continue to be silent on
this issue, indicating there is not yet a common position on whether to
adopt the modernised treaty or withdraw.

However, since France, Germany and Poland have now formally triggered the
ECT withdrawal process (with withdrawal coming into effect in December
2023),10 this may make it difficult for the EU to jointly vote in favour of the
modernised treaty (the Commission’s third option).

2 SWITZERLAND’S STANCE

Switzerland attaches great importance to international law. It is reliant on
international co-operation to secure its energy supply, so itis in its interest to
have international rules in place for the transfer of energy and the
protection of energy investments. In line with this policy, in October 2019,
the Swiss government agreed to negotiate the modernisation of the ECT.11

Switzerland generally adopts a liberal, pro-investment protection stance in
international investment agreement negotiations. This is down to several
factors, such as its small domestic market and the fact that it is a capital-
exporting country, with its prosperity heavily dependent on foreign trade. As the
world’s ninth-largest foreign investor, Switzerland’s foreign policy focuses on
ensuring protection of Swiss investors abroad, with a network of bilateral
investment protection treaties second only to Germany and China.12

2.1 The Swiss position on the modernised ECT

Despite the SFOE's February 2023 assertion that Switzerland would not
follow the EU in its apparent attempt to exit the ECT, a final position has yet
to be adopted.

The Swiss government mandated the SFOE to approve the modernised ECT
(subject to ratification) in November 2022 and, once approved, to prepare an
analysis for the Federal Council on how Switzerland could position itself with
regard to the modernised ECT. The Swiss parliament would then decide on the
ratification, based on this analysis. The report was initially expected to be
issued by February 2023, but is unlikely to be completed until the
modernised ECT is approved by the Energy Charter Conference. The
SFOE will first want to know what the EU’s position is, since an EU withdrawal
from the ECT would have a significant impact on Swiss energy companies and
investment funds (since they invest almost exclusively in the EU and the
European Free Trade Association (EFTA), mostly in renewable energy).13 If



Switzerland ultimately remains in the ECT, as the current position seems to
indicate, Swiss investors will continue to have the option to initiate international
arbitration proceedings under the ECT if necessary. EU investors may also
consider restructuring their investments through Switzerland, to continue to
benefit from the protection of the ECT in some member states (assuming that
some are allowed to remain parties to the ECT) and during the treaty’s 20-year
sunset clause for those that do eventually withdraw.

For further questions or comments about this topic, please contact.
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