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The newly-concluded bilateral investment treaty (BIT) between
Switzerland and Indonesia is based on Switzerland’s new negotiation
approach and gives Swiss investors a taste of what protection standards
they can expect in the future.

The new BIT with Indonesialll was signed on 24 May 2022 at this year’s World
Economic Forum in Davos and is Switzerland’s first BIT based on its new
negotiation approach.[2l It contains more detailed provisions which limit the
arbitral tribunals’ discretion to interpret and apply the treaty, with additional
provisions aimed at balancing investor protection, alongside sustainable
development.

It will enter into force once the contracting States have completed their internal
ratification procedures. The Swiss consultation period ended on 26 September
20223l and the Swiss parliament must approve the treaty (article 166 para. 2

ilwiss Constitution) before the Federal Council can proceed with its ratification.

Why did Switzerland change its negotiation approach?

Switzerland is the world’s ninth largest source of outward foreign investment,[3]
with over CHF 1,460 billion in direct investments abroad, generating billions in
profits and securing millions of jobs.[6]

When the process of decolonisation[7] began, the Swiss government was
quick off the mark, concluding its first BIT in 1961, the second State to
conclude a BIT after Germany.@l It now has 111 BITs in force — the world’s
third-largest treaty network after Germany and China.l®l

Many of those early BITs are considered to be “old-style BITs"[10], being short
and broadly drafted, with only investment protection standards (i.e., they do
not usually contain any obligations for investors).[11] This lack of investor
obligations in the BITs made it difficult for the host State to reject protection of
investments or raise counterclaims.

The old-style BITs give arbitral tribunals wide discretionary powers and do not
allow contracting States to influence their interpretation and application,
leading some States and non-governmental organisations to criticise the lack
of provisions allowing States to exercise control, alongside the impact the BITs
purportedly had on the States’ regulatory environment.

Consequently, more and more capital-importing States have strengthened
their negotiation capacity and skills in recent years (supported by UNCTAD[12]
), with some demanding renegotiation of their old-style BITs. Some have even
terminated their old-style BITs, where States were not willing to renegotiate.

[13]

In this new landscape, negotiations take much longer: the Swiss/Indonesian
BIT concluded after seven negotiation rounds.[14] Such intensive negotiation
should lead to a better understanding of the treaty content and therefore foster
sustainable co-operation between contracting States, while also protecting
foreign investments — crucial if the UN Sustainable Development Goals are to
be realised (for which massive additional investment in developing countries is
needed).[15]



What might future Swiss BIT's look like?

Looking at the Swiss/Indonesian BIT, new Swiss BITs could contain the
following:[16]

1. An exclusion of government procurement from the scope of the BIT and
clarification that national treatment does not apply to subsidies or grants
awarded by a contracting State (Art. 2 BIT CH-ID);

2. Atax carve-out or some sort of filter mechanism (Art. 3 BIT CH-ID);

3. Aless broad Fair and Equitable Treatment (FET) clause, which specifies
the scope of protection with a list of measures that violate this standard (see
Art. 4 BIT CH-ID);

4. A so-called “anti-Maffezini clause” limiting the application of the most
favoured nation clause to substantive rights (as opposed to procedural
rights) (Art. 6 BIT CH-ID);

5. A meticulously drafted provision on expropriation; Annex A of the new BIT
describes in detail what is covered by the term expropriation and, in
particular, indirect expropriation (Art. 7 and Annex A BIT CH-ID);

6. A clarification as to when a contracting State can prohibit transfers of
money without violating the BIT (Art. 9(3) BIT CH-ID; Art. 10 BIT CH-ID);

7. A confirmation of the contracting States’ right to regulate (Art. 12 BIT CH-
ID);

8. A provision on responsible business conduct (Article 13 BIT CH-ID; for
the first time in a Swiss BIT, this states that the contracting States undertake
to encourage companies on their territory to comply with internationally-
recognised standards of responsible business conduct that are supported by
the host State);

9. An explicit prohibition of acts of corruption (Art. 14 BIT CH-ID);

10. Significantly more (and more detailed) dispute settlement provisions
(Art. 15-31 BIT CH-ID; transparency of arbitral decisions and awards;
possible prior mediation or conciliation; rules regarding security for costs,
third-party funding, claims manifestly without legal merit );

11. Time limits and other requirements for the filing of claims (Art. 19 BIT
CH-ID);

12. A denial of benefits provision (setting out circumstances under which a
host State may deny the investor its protection under the BIT; Art. 38 BIT
CH-ID);

13. Provisions promoting transparency (Art. 16, 39, 40 BIT CH-ID);

14. Exceptions (defining which acts of a contracting State do not constitute a
violation of the BIT; Arts. 41 and 42 BIT CH-ID);

15. The new BIT also contains a code of conduct for arbitrators (Annex B BIT
CH-1D).17]

More detailed provisions to limit the arbitral tribunals’ discretion

This new negotiation approach follows a general trend in treaty negotiations,
aimed at limiting arbitrators’ discretionary powers and allowing contracting
States to exert more influence on the subsequent interpretation and application
of their treaties.[18] Contract negotiators try to draft the provisions to prevent
an interpretation and application of treaty provisions leading to “outlier awards”;
investment-law practitioners will recognise many elements of the established
arbitral practice in the new-style BITs.



We can see how arbitral tribunals’ discretion is limited if we look at the example
of the new FET provision. In old-style BITs these clauses are broad,[19]
whereas the new Swiss negotiation approach lists measures considered to
breach the FET standard (Art. 4(2) BIT CH-ID[20]):

A Party violates the obligation of fair and equitable treatment referred to in
paragraph 1 of this Article if a measure or series of measures constitutes the
following:

(a) A denial of justice in criminal, civil or administrative proceedings;

(b) A fundamental violation of the rule of law, including a fundamental violation
of the duty of transparency in judicial and administrative proceedings;

(c) manifest arbitrariness;

(d) Targeted discrimination on manifestly unjustifiable grounds such as gender,
race or religious belief; or

(e) Abusive treatment such as coercion, duress or harassment.

The list of offensive State conduct is obviously inspired by existing arbitral
practice on FET. However, arbitral tribunals have identified additional situations
that constitute a violation of the FET standard, such as the lack of respect for
the obligation of vigilance and protection;[21] the failure to offer a stable and
predictable legal framework;[22] unjust enrichment;[23] and — most importantly
— the non-observance or frustration of investors’ legitimate expectations.[24] In
the new BIT, such “legitimate expectations” are only supposed to play a
subordinate role. According to article 4(5) BIT CH-ID, the arbitral tribunal “in
applying the fair and equitable treatment obligation set out above, [...] may
take into account whether a Party made a specific written commitment to an
investor to induce the investor to make an investment that created a legitimate
expectation and on which the investor relied in deciding to make or maintain
the investment, but which the Party subsequently failed to comply with”. Article
4(6) BIT CH-ID further holds that “[t{]he mere fact that a Party takes or refrains
from taking a measure and in so doing does not meet the expectations of an
investor shall not constitute a breach of this Article, even if loss or damage to
the investment results therefrom”.

So, whereas under the old-style BITs the arbitral tribunal could hardly derive
anything from the wording of the provisions to identify a breach of the FET
standard, the arbitral tribunal must now navigate within the framework set by
the wording of the new-style provision. Both the exhaustive list of measures
and the instruction on how to take into account the investor’s legitimate
expectations significantly limits the arbitral tribunal’s discretionary powers.[25]

More provisions to balance the investor’s rights with the rights of the
host State

This more precise language is accompanied by provisions aimed at balancing
the investor’s rights with the rights of the host States, including:

e provisions on the State’s right to regulate;[26]

¢ denial of benefit clauses;

e general and security exceptions;

e corporate social responsibility provisions;

e anti-corruption provisions;

e provisions protecting the State’s balance of payments; and

e provisions regarding claims manifestly without legal merit.[27]



Old-style BITs usually contained around 15-20 articles — the new BIT with
Indonesia has 44 provisions and two annexes.

These new provisions have wide-ranging implications. We discuss two such
effects below.

1. Exceptions: Under certain circumstances, investments will no longer be
entitled to protection. Where investors are potentially affected by such
exceptions,[28] they could consider a restructuring of their investment or
seek additional legal protection through specific written commitments by the
host State,[29] depending on the investment and the kind of exception that

may apply.

2. Time limits and requirements to submit a claim to arbitration: More
procedural aspects will be regulated in the treaties in the future,[30]
including time limits for the submission of claims to arbitration. Under article
19(1) BIT CH-ID, a dispute may be referred to arbitration after 12 months
from the written request for consultation. However, the investor may only
submit a claim to arbitration, if, among other things:

e The claimant serves a written notice on the respondent Party at least 90
days before the dispute is submitted (Art. 19(5)(a) BIT CH-ID).[31]

e The investor discontinues all pending domestic and international
proceedings and does not initiate new proceedings on the same matter
(Art. 19(5) BIT CH-ID).

The new BIT contains several such new time limits and other requirements
(see also Art. 30 BIT CH-ID). Investors should pay particular attention to the
statute of limitations in Article 19(7) and (8) BIT CH-ID.[32]

What to do when legal disputes arise

Investors must not lose sight of the new rules — not only when a legal dispute
arises, but ideally at the time of the investment. If a legal dispute arises, they
should keep a close eye on the BIT deadlines (especially the statute of
limitations) and react swiftly. Because communicating with host States is not
without challenges and can be time-consuming, investors should immediately
initiate the following in parallel.

1. SECO: investors should immediately contact the Bilateral Economic
Relations team of the State Secretariat for Economic Affairs (SECO). They
advise and assists investors, and — with worldwide contacts in embassies
and trade organisations — can support investors[33] to find an out-of-court
settlement with the host State. This is particularly helpful in host States
where the competences in the administration are unclear and/or
communication with the competent authority is difficult. Where
communication with States is difficult, SECO is able, if appropriate, to relay
messages from investors to the host State at government level. The goal
should always be a quick and uncomplicated resolution through diplomatic
channels.

2. Law firm: since treaty deadlines may already be running, investors should
also contact — in parallel — a law firm specialising in international investment
law. Such specialised law firms can assist investors in the early stages of
the dispute and, if necessary, help to organise third-party funding. They are
also competent to represent investors in arbitration proceedings against the
host State if a satisfactory solution cannot be found through other means of
dispute settlement. Wherever possible, arbitration should aim to restore the
investment and the relationship with the host State, rather than merely
provide for the restitution of the damages.



If you have further questions or require advice about any of the issues
raised in this article, please contact the authors.
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